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INDEPENDENT CITIES FINANCE AUTHORITY

Regular Meeting Of The Board Of Directors

Regular Meeting Of The Executive Committee

Wednesday, September 24, 2014
12:00 p.m.

City of Vernon
Conference Room 1
4305 Santa Fe Avenue
Vernon, CA 90058
MEETING AGENDA
STAFF REPORTS AND OTHER WRITTEN DOCUMENTS RELATED TO ITEMS ON THIS AGENDA CAN BE OBTAINED FROM THE INDEPENDENT CITIES FINANCE AUTHORITY BY CALLING (877) 906-0941.

FOR YOUR INFORMATION: The Authority Board/Executive Committee will hear from the public on any item on the agenda or an item of interest to the Board/Executive Committee that is not on the Agenda.  These items may be referred for administrative action or scheduled on a future Agenda.  Comments are to be limited to three minutes for each speaker, unless extended by the Authority Board.  Each speaker will have an opportunity to speak on any Agenda item.  You have the opportunity to address the Authority Board at the following times.

A.
AGENDA ITEM: at the time the Authority Board considers the Agenda item or during Public Comment, and

B.
NON-AGENDA ITEMS: during Public Comment - comments will be received for a maximum 30-minute period; any additional requests will be heard following the completion of the Agenda.

C.
PUBLIC HEARINGS: at the time of the Public Hearing

I.
CALL TO ORDER.  (Page 4)
II.
ROLL CALL.  (Page 4)

City of Baldwin Park




City of San Fernando


City of Compton




City of South Gate


City of Huntington Park



City of Vernon


City of Lynwood
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III.
AMENDMENTS OR ADJUSTMENTS TO THE AGENDA.  (Page 4)
IV.
PUBLIC COMMENT.  At this time the public shall have an opportunity to comment on any non-agenda item relevant to the jurisdiction of the Authority.  Reasonable time limits are imposed on each topic and each speaker.  In accordance with the provisions of the Ralph M. Brown Act (GC § 54950 et seq.), no action or discussion may take place by the Board on any item not on the posted agenda.  The Board may respond to statements made or questions asked, and may direct staff to report back on the topic at a future meeting.  (Page 5)
V.
NEW BUSINESS.
A. Approval Of Minutes Of The June 25, 2014 Board of Directors Meeting.  (Pages 5 & 25-30) 




RECOMMEND APPROVAL






RECOMMEND APPROVAL

B.
Status Report On An ICFA Market Rate Lease Purchase Homeownership Initiative Program And Approval To Continue With The Development And Implementation Of Said Program.  (Pages6-7 & 31-49)

RECOMMEND APPROVAL

C.
Approval Of The Refinancing Of A 166 Space Manufactured Home Community By ICFA For Millennium Housing Of California And Its Affiliates, Coach Of San Diego, Inc. And Millennium Housing Corporation, Located In The City Of Morgan Hill, County Of Santa Clara.  (Pages 7-11)



RECOMMEND APPROVAL








RECOMMEND APPROVAL

D.
Approval/Adoption Of Resolution No. 2014-3 (A Resolution Of The Board of Directors/Executive Committee Of The Independent Cities Finance Authority Authorizing The Issuance In One Or More Series Of Its Not To Exceed $12,000,000 Aggregate Principal Amount Of Independent Cities Finance Authority Mobile Home Park Revenue Refunding Bonds (Hacienda Valley Estates) Series 2014, And Approving Certain Documents And Authorizing Certain Actions In Connection Therewith. (Pages 12-13 & 50-56)






RECOMMEND APPROVAL/ADOPTION
E.
Report On The Municipalities Continuing Disclosure Cooperation Initiative (MCDC Initiative).  (Pages 14-17 & 57-66)

RECOMMEND RECEIVE AND FILE
F.
Approval Of Bylaws Amendment Relating To Compensation For ICFA Board Members.  (Pages 17-19)



RECOMMEND APPROVAL
G.
Status Report On AB 2046 (Gomez) – Joint Exercise Of Powers: Financing (Pages 19-20)



RECOMMEND RECEIVE AND FILE
H.
Status Report On The County Of Los Angeles Becoming An Associate Member Of ICFA.   (Page 20)



RECOMMEND RECEIVE AND FILE
I.

Approval Of Financial Accounting For The Period June 1, 2014 to September 1, 2014 to (Pages 20-22)



RECOMMEND APPROVAL
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J.
Update On Pending Projects/Activities. (Page 22) 






INFORMATION ONLY
VI.
COMMENTS FROM BOARD MEMBERS.  (Page 22)
VII.
MATTERS FROM STAFF.  (Page 23)

VIII.
ADJOURNMENT.  (Page 23)
The public shall have an opportunity to comment on any item as each item is considered by the Board/Executive Committee and prior to action being taken.  Agenda Reports are available at the Independent Cities Finance Authority office upon request by calling (877) 906-0941.

NOTICE: New items will not be considered after 2:00 p.m. unless the Board of Directors/ Executive Committee votes to extend the time limit.  Any items on the agenda that are not completed will be forward to the next regular Board of Directors/Executive Committee meeting.

IN COMPLIANCE WITH THE AMERICAN DISABILITIES ACT, IF YOU NEED SPECIAL ASSISTANCE TO PARTICIPATE IN THIS MEETING, PLEASE CONTACT THE INDEPENDENT CITIES FINANCE AUTHORITY AT (877) 906-0941.  NOTIFICATION 48 HOURS PRIOR TO THE MEETING WILL ENABLE THE INDEPENDENT CITIES FINANCE AUTHORITY TO MAKE REASONABLE ARRANGEMENTS TO ENSURE ACCESSIBILITY TO THIS MEETING.

NOTE TO CITY CLERKS:
Please post this Meeting Notice in three separate locations, just as you would a City Council agenda.

INDEPENDENT CITIES FINANCE AUTHORITY


REGULAR MEETING OF THE BOARD OF DIRECTORS


REGULAR MEETING OF THE EXECUTIVE COMMITTEE


September 24, 2014 - 12:00 p.m.


AGENDA SUMMARY
I.
CALL TO ORDER.

II.
ROLL CALL.

A.
MATERIAL ENCLOSED:



None.


B.
COMMENTS:


A roll call of the following member cities will be conducted:



City of Baldwin Park


City of San Fernando


City of Compton



City of South Gate


City of Huntington Park


City of Vernon



City of Lynwood

C.
RECOMMENDATION:



None.

III.
AMENDMENTS OR ADJUSTMENTS TO THE AGENDA.



A.
MATERIAL ENCLOSED:



None.


B.
COMMENTS:



None.


C.
RECOMMENDATION:



None.
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IV.
PUBLIC COMMENT.

A.
MATERIAL ENCLOSED:



None.


B.
COMMENTS:

At this time the public shall have an opportunity to comment on any non-agenda item relevant to the jurisdiction of the Agency.  Reasonable time limits are imposed on each topic and each speaker.  In accordance with the provisions of the Ralph M. Brown Act (GC §54950 et seq.), no action or discussion may take place by the Board on any item not on the posted agenda.  The Board may respond to statements made or questions asked, and may direct staff to report back on the topic at a future meeting.





C.
RECOMMENDATION:



None.

V.
NEW BUSINESS.

A.
APPROVAL OF MINUTES OF THE JUNE 25, 2014 BOARD OF DIRECTORS MEETING.



A.
MATERIAL ENCLOSED: (PAGES 25-30)


Minutes of the June 25, 2014 Board of Directors meeting.



B.
COMMENTS:




None.



C.
RECOMMENDATION:


Approve the minutes of the June 25, 2014 Board of Directors meeting.
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B.
STATUS REPORT ON AN ICFA MARKET RATE LEASE PURCHASE HOMEOWNERSHIP INITIATIVE PROGRAM AND APPROVAL TO CONTINUE WITH THE DEVELOPMENT AND IMPLEMENTATION OF SAID PROGRAM.


A.
MATERIAL ENCLOSED: (PAGES 31-49)
1.
Power Point Slide Presentation On Lease Purchase Homeownership Initiative Program  (Pages 31-47)
2.
Status Report And Approval Request (Pages 48-49)



B.
COMMENTS:


Proposal:

To create and offer a daily-priced, market-rate, lease purchase homeownership initiative for implementation in ICFA member cities to provide prospective homeowners improved accessibility to mortgage financing.


Summary:
At the June Board meeting, Guy Burgoon of Emerging Markets Group was given authorization to proceed with the development of an ICFA Lease Purchase Homeownership Initiative program.  

Briefly, this program assists individuals and families in overcoming two of the major barriers to home ownership -- lack of cash and lack of good credit.  The Lease Purchase Program allows a homebuyer to select and live in the home of their dreams, lock in the purchase price and the monthly payment.  If a homebuyer has satisfactory credit, then the purpose of program is to provide the down payment and closing costs.  However, if credit is also a problem, the program not only provides the down payment and pays the closing costs, but also assists the home purchaser to establish or even re-establish their credit reputation.  At the end of the lease the homebuyer will assume the existing mortgage.
AGENDA SUMMARY

September 24, 2014

Page 4
During the lease period the home is owned by ICFA or a related non-profit that will help the Lease Purchase candidate get ready to assume the ownership of their house which transfers title to Lease Purchase candidate at the end of the lease.  The Lease Purchase candidate can select any home that meets their needs and that they can afford located within one of the participating ICFA cities.


Mr. Burgoon has made significant progress toward the goal of implementing this program.  He will provide a verbal report at the meeting.



C.
RECOMMENDATION:

1.
Authorize Emerging Markets Group, LLC to continue structuring the proposed Initiative; and
2.
Authorize Emerging Markets Group, LLC and General Legal Counsel to prepare the necessary documents for implementation of an ICFA Market Rate Lease Purchase Homeownership Initiative Program.


C.
APPROVAL OF THE REFINANCING OF A 166 MANUFACTURED HOME COMMUNITY BY ICFA FOR MILLENNIUM HOUSING OF CALIFORNIA AND ITS AFFILIATES, COACH OF SAN DIEGO, INC. AND MILLENNIUM HOUSING CORPORATION LOCATED IN THE CITY OF MORGAN HILL, COUNTY OF SANTA CLARA.



A.
MATERIAL ENCLOSED:

None.



B.
COMMENTS:


Proposal:

To finance the refunding of a manufactured home community in the City of Morgan Hill, County of Santa Clara (Hacienda Valley Estates), which is located at 275 Burnett Avenue, Morgan Hill, on behalf of Millennium Housing.

AGENDA SUMMARY
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Hacienda Valley Estates contain 166 units on 20.3 acres.  The manufactured home community contains a pool, spa, club house with assembly room, service kitchen, game room, laundry facilities and a car wash. In addition, tenants have two parking spaces available at their units. 

Millennium Housing originally financed the purchase of Hacienda Valley Estates through ICFA in November of 2004 and is now seeking to refinance the park in order to obtain a lower interest rate and provide additional funds for improvements in the park. 


By way of brief background, Millennium Housing of California and its affiliates have facilitated the purchase of sixteen manufactured home communities through ICFA -- two in the City of  Fresno, one in the City of Salinas, one in the County of San Mateo, one in the City of Hermosa Beach, one in the City of Morgan Hill, one in the City of San Juan Capistrano; one in the City of Santa Rosa; one in the City of Capitola; two in the City of Yucaipa; one in the City of Palm Springs; two in the City of Rohnert Park; one in the City of San Marcos; and one in the City of Carpinteria:




1.
Westlake Park (Fresno) contains 330 spaces and occupies 50 acres.  The total ICFA bond issuance was $16 million.




2.
Millbrook Mobile Home Village (Fresno) contains 93 spaces and occupies 13 acres.  The total ICFA bond issuance was $1.4 million.




3.
Lamplighter-Salinas Mobilehome Park (Salinas) contains 251 spaces on 28.7 acres.  The total ICFA bond issuance was $25+ million.




4.
El Granada/Pillar Ridge (San Mateo) contains 227 spaces and occupies 22+ acres.  The total ICFA bond issuance was $32± million.




5.
Marineland Mobilehome Park (Hermosa Beach) contains 60 spaces and occupies 4.2 acres.  The total ICFA bond issuance was $7,470,000.




6.
Hacienda Valley Mobile Estates (Morgan Hill) contains 166 spaces and occupies 20.3 acres; the total ICFA bond issuance was $12 million.
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7.
San Juan Mobile Estates (San Juan Capistrano) contains 312 spaces and occupies 38.2 acres; the total ICFA bond issuance was $40± million.




8.
Santa Rosa Leisure Mobile Home Park (Santa Rosa) contains 182 spaces and occupies 24.57 acres; the total ICFA bond issuance was $18± million.




9.
Castleview Estates (Capitola) contains 108 spaces on 8.4 acres; the total bond issuance was $9± million.




10.
Rancho Del Sol (Yucaipa) and Grandview East contain 214 spaces on 20 acres; the total bond issuance was $7± million.


11.
Sahara Mobile Home Park (Yucaipa) contains 254 spaces on 29 acres; the total bond issuance was $13± million. 




12.
Las Casitas de Sonoma Mobile Home Park (Rohnert Park) contains 128 spaces on 13.8 acres; and Rancho Feliz Mobile Home Park contains 297 units on 37.1 acres; the total bond issuance was $23.5 million.




13.
Rancho Vallecitos Mobile Home Park (San Marcos) contains 340 spaces on 49.9 acres; the total bond issuance was $21.4 million.




14.
Vista de Santa Barbara (Carpinteria) contains 124 units on 16+ acres; the total bond issuance was $8.4 million.  


Augusta Communities has purchased four separate manufactured home communities through ICFA in the Cities of Montclair and Yucaipa.  In total, the Augusta Communities parks financed through ICFA contain approximately 517 spaces on 68 acres, for a total bond issuance of approximately $30 million.


The purchase by nonprofits of nearly 4,000 manufactured home community spaces will have been financed by ICFA to date.




Financing Team:

The financing team for this transaction is as follows:
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Participant
	
Firm

	Issuer
	Independent Cities Finance Authority

	Issuer’s Counsel
	Best Best & Krieger LLP

	Bond Counsel
	Ballard Spahr, LLP

	Underwriter
	Newcomb Williams Financial Group

	Underwriter’s Counsel
	By Underwriter

	Oversight Agent
	Wolf & Company, Inc.

	Financial Advisor
	Wolf & Company, Inc.

	Trustee
	Union Bank of California

	Trustee’s Counsel
	Union Bank of California Legal Division

	Borrower
	Millenniun Housing

	Borrower’s General Counsel
	Charles Kane & Dye, LLP

	Borrower’s 501(c)(3) Counsel
	Goldfarb & Lipman





Costs of Issuance:


The costs of issuance will be covered partially by the funds from the issue that are permitted to be used for this purpose by the federal guidelines.  The financing of this project is estimated generally as follows.  Please note that these numbers are preliminary and are subject to change:
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	SOURCES OF FUNDS:
	

	Par Amount Of Bonds
	$10,445,000.00

	Reoffering Premium
	481,681.45

	Transfers from Prior Issue Debt Service Funds
	441,976.00

	Transfers from Prior Issue DSR Funds
	813,383.00

	Transfer from Surplus
	606,889.00

	Transfer from R & R
	125,924.00

	Revenue Fund
	43,000.00

	   TOTAL SOURCES
	$12,957,853.45

	USES OF FUNDS:
	

	Total Underwriter’s Discount (1.500%)
	156,675.00

	Costs Of Issuance
	248,000.00

	Issuer Fee
	20,890.00

	Deposit To Debt Service Reserve Fund (DSRF)
	610,625.00

	Deposit To Current Refunding Fund
	11,128.433.75

	Rental Assistance Fund
	39,000.00

	Repair And Replacement Fund
	750,000.00

	Rounding Amount
	4,229.70

	   TOTAL USES
	$12,957,853.45





Issuer’s Fees:
-
20 basis points times the aggregate principal amount of the bonds at issuance

-
10 basis points times the aggregate principal in the amount of the bonds outstanding annually.




Bond Documents:

The ICFA resolution approving the bond documents are enumerated under Agenda Item D.



C.
RECOMMENDATION:


Approve all aspects of the proposed project for Hacienda Valley Estates in the City of Morgan Hill.
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D.
APPROVAL/ADOPTION OF RESOLUTION NO. 2014-3(A RESOLUTION OF THE BOARD OF DIRECTORS/EXECUTIVE COMMITTEE OF THE INDEPENDENT CITIES FINANCE AUTHORITY AUTHORIZING THE ISSUANCE IN ONE OR MORE SERIES OF ITS NOT TO EXCEED $12,000,000 AGGREGATE PRINCIPAL AMOUNT OF INDEPENDENT CITIES FINANCE AUTHORITY MOBILE HOME PARK REVENUE REFUNDING BONDS (HACIENDA VALLEY ESTATES) SERIES 2014, AND APPROVING CERTAIN DOCUMENTS AND AUTHORIZING CERTAIN ACTIONS IN CONNECTION THEREWITH)


A.
MATERIAL ENCLOSED: (PAGES 50-56) AND UNNUMBERED BOND DOCUMENTS DELIVERED UNDER SEPARATE COVER)



1.
Resolution 2014-3 (Pages 50-56)

2.
Indenture of Trust




3.
Loan Agreement




4.
Regulatory Agreement




5.
Administration And Oversight Agreement




6.
Preliminary Official Statement




7.
Purchase Contract



B.
COMMENTS:




DOCUMENTS:

The resolution is included in the packet; the draft bond documents were distributed via email for review.  


For more details, please refer first to the Preliminary Official Statement and then to the individual documents contained therein.




ICFA Payment And Responsibilities

ICFA will receive a fee at closing equal to 20 basis points times the principal amount of the bonds issued.  ICFA will thereafter receive an annual fee equal to 10 basis points on the outstanding principal of the bonds as long as the bonds are outstanding. The obligation of Millennium Housing of California to pay these fees is set forth in the Regulatory Agreement.
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The bonds are not a financial obligation of the Authority. They are payable solely from revenues from Hacienda Valley Estates pledged by Millennium Housing of California to repayment of the bonds.  This pledge is further secured by the Deed of Trust in favor of the Bond Trustee.


Generally, after issuance of the bonds, ICFA's responsibilities will be limited to reviewing reports provided by the Oversight Agent and the Trustee.




City of Morgan Hill Obligations

The City of Morgan Hill, which is currently an associate member of ICFA, conducted a TEFRA hearing on September 17, 2014 to approve the bond financing.




Summary

The bond documents referred to above may be modified by the President, staff and General Legal Counsel to the extent necessary to carry out the purposes expressed by the Board of Directors/Executive Committee in Resolution 2014-3 following the distribution of this packet and action by the Board of Directors/Executive Committee. 


Any and all questions regarding the myriad of bond documents will be answered by the various consultants at the meeting.



C.
RECOMMENDATION:




1.
Approve/adopt Resolution 2014-3 approving the bond issuance and the various agreements and documents relating thereto;




2.
Authorize President McCormick and staff to execute all necessary documents.
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E.
REPORT ON THE MUNICIPALITIES CONTINUING DISCLOSURE COOPERATION INITIATIVE (MCDC INITIATIVE).
A. MATERIAL ENCLOSED: (PAGES 57-66)
MCDC Initiative Considerations For Analysis By Issuers Of Materiality And Self-Reporting report dated August 5, 2014.
B.
COMMENTS:

Introduction

On March 10, 2014, the United States Securities and Exchange Commission's Enforcement Division introduced its Municipalities Continuing Disclosure Cooperation Initiative (MCDC Initiative) to encourage obligated persons and underwriters of municipal securities to self-report certain prior continuing disclosure violations.  Pursuant to the MCDC Initiative, the SEC will recommend “favorable settlement terms” for those obligated persons and underwriters who self-report misrepresentations in offering documents regarding the obligated person’s prior compliance with its continuing disclosure undertakings or agreements.  For obligated persons, those "favorable settlement terms" include no financial penalties.  To receive these favorable settlement terms, obligated persons must self-report violations by December 1, 2014 and underwriters must self-report violations by September 10, 2014.

The term “obligated person” in this document is intended to refer to municipal obligated persons and other obligated persons who have entered into a continuing disclosure agreement (CDA) pursuant to Rule 15c2-12.  The term “obligated person” does not refer to a conduit issuer like the ICFA unless it is a party to a continuing disclosure agreement.  ICFA has not entered into any continuing disclosure agreement.
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Background

SEC Rule 15c2-12 prohibits an underwriter from purchasing or selling municipal securities unless the obligated person has undertaken to file through the Municipal Securities Rulemaking Board's Electronic Municipal Market Access (EMMA) website certain continuing disclosures in the form of annual financial information and notices of certain material events.  Importantly, for purposes of the MCDC Initiative, Rule 15c2-12 requires that any final official statement prepared in connection with a primary offering of municipal securities identify any failure of the obligated person to comply in all material respects with its continuing disclosure obligations in the previous five years.

The MCDC Initiative

The MCDC Initiative is a response to the SEC’s belief that many official statements have falsely represented that the obligated person was in compliance with its disclosure obligations for the preceding five years.  According to the SEC, such a false statement in an official statement would be a violation of the Federal securities laws’ anti-fraud provisions.  

Pursuant to the MCDC Initiative, obligated persons will self-report through the submission of answers to a questionnaire.  The questionnaire requires the obligated person to identify the transaction participants, provide detailed information regarding the municipal securities offerings which contain the potentially inaccurate statements, offer any other facts that might help the SEC to understand the cause of the inaccurate statement and include a statement that the self-reporting obligated person intends to consent to the settlement terms under the MCDC Initiative.  

To the extent that the obligated person is eligible under the MCDC Initiative and the Enforcement Division determines  that a violation has occurred and decides to 
AGENDA SUMMARY
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recommend enforcement action, the Enforcement Division will recommend settlement through cease-and-desist proceedings under Section 8A of the Securities Act.  Such a settlement would not require the obligated person to admit liability or be subjected to financial penalties.  However, the obligated person will be required to make certain remedial undertakings, such as: (i) establishing compliance policies and procedures (presumably  satisfactory to the SEC); (ii) complying with all prior and existing continuing disclosure obligations; (iii) cooperating with any subsequent SEC investigations; (iv) disclosing the settlement in any offering document for the next five years; and (v) providing a compliance of certificate regarding these actions to the SEC one year from the date on which the cease-and-desist proceeding is instituted.

Self-reporting under the MCDC Initiative has certain consequences.  An obligated person will have to consent to the entry of a cease-and-desist order in which the obligated person agrees not to commit the same violation in the future.  An underwriter will be subject to certain financial penalties depending on the size and number of offerings reported.  

Considerations

As a result of the MCDC Initiative, obligated persons and underwriters of bonds that were issued by the ICFA during the past five years are undertaking a thorough review of past compliance with continuing disclosure obligations under related CDAs.  These continuing disclosure obligations include, among other things, a requirement of the obligated person to file certain annual financial information and to file notices of certain material events on EMMA.  

If the obligated person’s or the underwriter’s review reveals a failure to comply with any continuing disclosure obligations, the obligated person or underwriter must then decide whether to self-report.  In making the decision whether to self-report, the obligated person  and underwriter determine  whether the 
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failure to comply with any continuing disclosure obligations would be considered material, given the nature of the failure and the totality of information available in the market.  
C.
RECOMMENDATION:

Receive and file.

F.
APPROVAL OF BYLAWS AMENDMENT RELATING TO COMPENSATION FOR ICFA BOARD MEMBERS. SEQ CHAPTER \h \r 1


A.
MATERIAL ENCLOSED: 












None.



B.
COMMENTS:

Proposal:

To adopt an amendment to the current ICFA Bylaws to increase the annual cap on Board Member compensation from $600 to $1,500.

Summary:

This past June, the ICFA Board of Directors had a general discussion about the rules that govern Board compensation.  At this meeting, the Board directed that the Bylaws be amended to allow individual Board Member compensation for attendance at Board and other approved meetings up to $1,500 a year, up from the current limit of $600 a year.  The total expenditure for ICFA with the increase is about $10,000 for the entire year.  The change will assure that Board Members are compensated for all of the anticipated meetings they will be attending.  

Pursuant to the Joint Exercise of Powers Act (Act), as a general rule, ICFA may compensate the members of its Board subject to the Act and the restrictions adopted in its Joint Powers Agreement (Agreement).  In the specific case of ICFA, Article 7, subsection (c) of the 
AGENDA SUMMARY

September 24, 2014

Page 15
Agreement states that “Directors and their alternatives are entitled to compensation as specified in the Bylaws.”  Meanwhile, Article IX of the Bylaws, presently states that “Members of the Board ... are entitled to $150 per meeting, not to exceed $600 in any fiscal year.  Only one person from a member city can be paid for any given meeting.”  

At this June meeting, it was discussed whether state law permits ICFA to increase compensation for its Members.  ICFA’s authority to set compensation is subject to three important restrictions in the Act.  First, Government Code Section 6508 limits ICFA to the common powers shared by each Member.  Second, the shared powers may only be exercised in the manner or method provided for in the Agreement.  Third, the Agreement, based on existing membership, requires that the common powers be exercised in the same manner as the City of Baldwin Park.  

As ICFA is comprised of cities, counties, and possibly in the future housing authorities, it is recommended that ICFA not exceed the limitations set forth for general law cities in order to avoid unnecessary scrutiny or criticism.

A quick summary of the rules that govern compensation for general law cities are as follows:

· Compensation for city council members is governed by Government Code Section 36516(a) which provides for a monthly salary adopted by ordinance of the city, and determined based on city population (ranging from three hundred dollars ($300) per month up to one thousand dollars ($1,000) per month).  The salary of city council members may also be increased by ordinance.   

· More importantly, Government Code Section 36516, which sets forth the compensation for city council members, does not prevent city council members from receiving compensation for their service as appointed members of the governing body of a JPA.  
AGENDA SUMMARY

September 24, 2014

Page 16

· ICFA’s Board compensation should not exceed the restrictions placed on its smallest general law city member, the City of San Fernando.  As a result, no ICFA Director should receive more than $300 a month.  Meetings are either Board meetings or meetings where attendance by Board Members has been approved prior to attendance by the Executive Director.
It is proposed that the amendment to ICFA’s Bylaws reads as follows:

ARTICLE IX

COMPENSATION

Members of the Board and alternative members of the Board who are elected officials (Council Members or members of a Board of Supervisors) are entitled to $150.00 per Board meeting or other meeting where attendance has been approved in advance by the Executive Director, not to exceed $600 $1500.00 in any fiscal year.  The compensation for meetings to a Board Member shall not exceed $300.00 per month.  Only one person from a member city can be paid for any given meeting.



C.
RECOMMENDATION:




Approve the proposed amendment to Section IX of the Bylaws relating to compensation for ICFA Board Members.

G.
STATUS REPORT ON AB 2046 (GOMEZ) - JOINT EXERCISE OF POWERS: FINANCING.


A.
MATERIAL ENCLOSED:


None.


B.
COMMENTS:


AB 2046 would allow California Joint Powers Authorities to issue bonds and enter into loan agreements or refinance private projects located outside of the State 
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of California.  The bill passed out of the Assembly Floor with a 60-17 vote and is currently in the Senate Suspense File.  As a result, efforts will be made to reintroduce the bill when the Legislature reconvenes in December.

C.
RECOMMENDATION:

Receive and file. 

H.
STATUS REPORT ON THE COUNTY OF LOS ANGELES BECOMING AN ASSOCIATE MEMBER OF ICFA.
A. MATERIAL ENCLOSED:




None.

B.
COMMENTS:

At The June Board of Directors meeting, Ken Spiker And Associates, Inc. was engaged to secure the County of Los Angeles as an associate member of ICFA.  
Greg Spiker will provide a verbal report at the meeting.
C.
RECOMMENDATION:

Receive and file. 

I.
APPROVAL OF FINANCIAL ACCOUNTING FOR THE PERIOD JUNE 1, 2014 TO SEPTEMBER 1, 2014.
A. MATERIAL ENCLOSED:




None.

B. COMMENTS:




Receipts for the period June 1, 2014 to September 1, 2014 were as follows:
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Millbrook monthly fees (3 months)



$ 
  345.01 




Castle monthly fees (3 months)


 
   2,402.16



Yucaipa monthly fees ($3 months)



   2,399.44



Palm Springs monthly fees (3 months)

 
   3,175.66



Santa Rosa monthly fees (3 months)



   3,900.00




Hacienda Valley monthly fees (3 months)
  

   4,092.62



Rancho Vallecitos monthly fees (3 months)


 5,248.74



Westlake monthly fees (3 months)


  

 5,410.90



Rohnert Park monthly fees (3 months)

 

 6,490.42



Lamplighter monthly fees (1 month; annual)


  63,042.00




San Juan monthly fees (3 months)


 

11,650.00



Alliance (quarterly fee)




 
   4,691.46
  



TOTAL RECEIPTS



   
 
$112,848.41



Expenditures for the period June 1, 2014 to September 1, 2014 were as follows:





St. John the Baptist School (charitable contrib.)

$  500.00




U. S. Advocacy (advocacy services)



 7,500.00



Smith, Alvarez & Castillo (staff services)
 

18,750.00



Newcomb Williams Financial Group (marketing)

 2,982.70




Tripepi Smith & Associates (MuniGrid sponsorship)

 1,000.00




W. Michael McCormick (stipend for June Board mtg.) 

   150.00




Sylvia Ballin (stipend for June Board mtg.) 


   150.00




Gil Hurtado (stipend for April Board Mtg.)


   150.00



Ricardo Pacheco (stipend for April Board mtg.) 

   150.00



City of South Gate (lunch for June Board meeting)

    61.80



U.S. Advocacy (advocacy services)


 
 7,500.00 



Smith, Alvarez & Castillo (expenses Oct-June)

 8,717.50



Southest Scout Program (charitable contrib.)

 7,500.00 



Best Best & Krieger (legal services)



 6,144.97



U.S. Advocacy (advocacy services)


 
 7,500.00 




Smith, Alvarez & Castillo (staff services)
 

18,750.00



Antonio Sanchez (reimbursement-LA Partners)



 322.50



Matthew Callahan (reimbursement-LA Partners) 


 2,263.35



Tripepi Smith & Associates (public relations)

 1,057.50




Matthew Callahan (reimbursement-LA Partners) 


   463.60




Emerging Markets Group (Lease Purchase Initiative)

 5,000.00




US Bank (Down Payment Program) 




 9,576.33

 


Robert Eichel & Associates (audit fees) 


 7,066.00




St. John the Baptist Church (charitable contrib.)
 
 3,000.00




TOTAL EXPENDITURES


   
 $116,256.25
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ICFA account balances as of September 1, 2014 are as follows:




Bank of America
 $ 31,137.97




LAIF 


 $242,567.99 

It should also be noted that ICFA has two outstanding loans:  One to Millennium Housing in the amount of $250,000 and another to Augusta Communities in the amount of $90,000.



C.
RECOMMENDATION:





Approve the financial accounting for the period June 1, 2014 to September 1, 2014.

J.
UPDATE ON PENDING PROJECTS/ACTIVITIES.



A.
MATERIAL ENCLOSED:




None.



B.
COMMENTS:


Staff will provide a verbal update on pending ICFA projects/activities.



C.
RECOMMENDATION:




Information only.

VI.
COMMENTS FROM BOARD MEMBERS.


A.
MATERIAL ENCLOSED:



None.


B.
COMMENTS:


None.


C.
RECOMMENDATION:



None.
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VII. MATTERS FROM STAFF.

A.
MATERIAL ENCLOSED:



None.


B.
COMMENTS:


None.


C.
RECOMMENDATION:



None.

VIII. ADJOURNMENT.
ATTACHMENTS
For The September 24, 2014
Independent Cities Finance Authority

Regular Board Of Directors Meeting/

Regular Executive Committee Meeting

UNAPPROVED
                                             

UNAPPROVED

INDEPENDENT CITIES FINANCE AUTHORITY


BOARD OF DIRECTORS REGULAR MEETING


JUNE 25, 2014


MINUTES
I. CALL TO ORDER.

The regular meeting of the Board of Directors of the Independent Cities Finance Authority (ICFA) was called to order in the City of South Gate on June 25, 2014 at 12:20 p.m. by President Mike McCormick.  

II. ROLL CALL.

Members Of The Executive Committee/Board of Directors Present (Voting)
W. Michael McCormick, President
Vernon

Stephen Ajobiewe
Compton

Sylvia Ballin
San Fernando

Gil Hurtado
South Gate

Ricardo Pacheco
Baldwin Park

Alternate Members Of The Board of Directors Present
None

The cities of Huntington Park and Lynwood were not represented by a voting member.

Guests Present
Guy Burgoon
Emerging Markets Group

Matt Callahan
LA Partners in Home Ownership

Beth Fawcett
Newcomb Williams Financial Group

April Davila
Tripepi Smith & Associates

Jose Solache
City of Lynwood

Greg Spiker
Ken Spiker And Associates, Inc.

Janees Williams
Newcomb Williams Financial Group

Wes Wolf
Wolf & Company, Inc.

Staff Present
Scott Campbell
Best Best & Krieger LLP

Parissh Knox
Best Best & Krieger LLP

Debbie Smith
Smith, Alvarez & Castillo/ICFA
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III. AMENDMENTS OR ADJUSTMENTS TO THE AGENDA.

There we no amendments or adjustments to the agenda.

IV. PUBLIC COMMENTS.

There were no members of the public who wished to speak.

V. NEW BUSINESS.

A. APPROVAL OF MINUTES OF THE APRIL 16, 2014 BOARD OF DIRECTORS MEETING.

It was moved by Gil Hurtado, seconded by Ricardo Pacheco, and unanimously carried to approve the minutes of the April 16, 2014 Board of Directors meeting.

B.
DISCUSSION AND APPROVAL OF AN ICFA MARKET RATE LEASE PURCHASE HOMEOWNERSHIP INITIATIVE PROGRAM.

Staff introduced Guy Burgoon of Emerging Markets Group and noted that the purpose of the program is to create and offer a daily-priced, market-rate, lease purchase homeownership initiative for implementation in ICFA member cities to provide prospective homeowners improved accessibility to mortgage financing.

Briefly, the ICFA Lease Purchase program, in partnership with FHA or Fannie Mae, will help individuals and families overcome two of the major barriers to home ownership -- lack of cash and lack of good credit.

Put simply, the Lease Purchase Program will allow a homebuyer to select and live in the home of their dreams, lock in the purchase price and the monthly payment.  If a homebuyer has satisfactory credit, then the purpose of program is to provide the down payment and closing costs.  However, if credit is also a problem, the program not only provides the down payment and pays the closing costs, but also assists the home purchaser to establish or even re-establish their credit reputation.  At the end of the lease the homebuyer will assume the existing mortgage.
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During the lease period the home is owned by ICFA or a related non-profit that will help the lease purchase candidate get ready to assume ownership of their house which transfers title to the lease purchase candidate at the end of the lease.  The lease purchase candidate can select any home that meets their needs and that they can afford located within one of the participating ICFA cities.



After numerous questions regarding the structure and financing of the program, it was moved by Gil Hurtado, seconded by Ricardo Pacheco, and unanimously carried as follows:

1.
To approve an ICFA Market Rate Lease Purchase Homeownership Initiative Program; and 

2.
To authorize Emerging Markets Group to secure FHA and/or Fannie Mae partnership, plus develop the balance of the program participants for a fee of $5,000 per month for a six month period.

3.
To authorize Emerging Markets Group to present a status report in three months, at which time it will be determined if ICFA should continue with the program.


C.
APPROVAL/ADOPTION OF RESOLUTION NO. 2014-2(A RESOLUTION OF THE BOARD OF DIRECTORS/EXECUTIVE COMMITTEE OF THE INDEPENDENT CITIES FINANCE AUTHORITY AUTHORIZING THE SUBMITTAL OF AN APPLICATION TO THE CALIFORNIA STATE DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT FOR FUNDING UNDER THE CALHOME PROGRAM; THE EXECUTION OF A STANDARD AGREEMENT IF SELECTED FOR SUCH FUNDING AND ANY AMENDMENTS THERETO; AND ANY RELATED DOCUMENTS NECESSARY TO PARTICIPATE IN THE CALHOME PROGRAM.


Staff introduced Matt Callahan from Los Angeles Partners in Home Ownership and reported generally as follows:

The California Department of Housing and Community Development (HCD) is accepting applications for funds from the CalHome General Program for $43 million from Proposition 1C, the Housing and Emergency Shelter Trust Fund Act of 2006, to fund local public agencies or nonprofit corporations for mortgage assistance for low-or very low-income first-time homebuyers.
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CalHome grants will be awarded to eligible organizations, like ICFA, to “…increase home ownership, encourage neighborhood revitalization and sustainable development, and maximize use of existing homes.”


Mr. Callahan noted that the Los Angeles Partners in Home Ownership have been sponsoring regional homebuyer events for the last six months, with great success.  The CalHome program is offering grants of $1.5 million for down payment assistance of up to $60,000 to low income individuals.  He also noted that many cities lack the internal resources to administer this type of program, thus, an even greater reason for ICFA to do so.


After questions/discussion regarding the deciding factor for down payment assistance, how cities can apply for funds, etc., it was moved by Gil Hurtado, seconded by Ricardo Pacheco, and unanimously carried as follows:

1.
To approve/adopt Resolution 2014-2 authorizing the submittal of an application to HCD for funding under the CalHome program; 

2.
To authorize President McCormick and staff to execute all necessary documents; and

3.
To authorize staff and General Legal Counsel to take steps necessary to develop an agreement between ICFA and Southern California Partners in Home Ownership relative to the CalHome program.

D.
APPROVAL OF A GOVERNMENT CONSULTING PROPOSAL BETWEEN ICFA AND KEN SPIKER AND ASSOCIATES, INC. TO SECURE THE COUNTY OF LOS ANGELES AS AN ASSOCIATE MEMBER OF ICFA.



Staff noted generally as follows:



It is desirous to engage the services of Ken Spiker And Associates, Inc. to secure the County of Los Angeles as an associate member of ICFA.  ICFA has lost several financings, primarily relating to charter schools located in the boundaries of the County of Los Angeles, as the County is not a member of ICFA.  Staff believes that having the County of Los Angeles as an associate member would be beneficial and would result in numerous projects financed by ICFA.
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Because of the relationship Ken Spiker And Associates has with several County supervisors, it is felt that the firm would be successful in securing the County of Los Angeles as an associate member of ICFA.  KSA is proposing a fee of $3,000 for a six month period for said services.

President McCormick asked if there were any questions or comments.  There were none.

It was moved by Sylvia Ballin, seconded by Ricardo Pacheco, and unanimously carried to approve the Government Consulting Proposal between ICFA and Ken Spiker And Associates, Inc. which would authorize KSA to secure the County of Los Angeles as an associate member of ICFA.

E.
DISCUSSION OF RULES GOVERNING COMPENSATION FOR ICFA BOARD MEMBERS. SEQ CHAPTER \h \r 1

General Legal Counsel provided a report on rules governing compensation for ICFA Board Members.  After a lengthy discussion regarding the pros, cons, and legalities of ICFA Board Members receiving compensation for attendance at various functions, it was moved by Gil Hurtado, seconded by Ricardo Pacheco, and unanimously carried to direct General Legal Counsel to develop policies for consideration/ approval at the next ICFA Board meeting.

F.
APPROVAL/ADOPTION OF A BUDGET FOR THE 2014-15 FISCAL YEAR SEQ CHAPTER \h \r 1.


Staff presented a line by line report on each proposed budget item for the 2014-15 FY and answered questions thereon.


It was moved by Gil Hurtado, seconded by Ricardo Pacheco, and unanimously to approve/adopt the 2014-15 FY budget as presented. 

G.
REPORT ON THE STATUS OF AB 2046 (GOMEZ) - JOINT EXERCISE OF POWERS: FINANCING.



Staff reported generally as follows:



AB 2046 would allow California Joint Powers Authorities to issue bonds and enter into loan agreements or refinance private projects located outside of the State of California.  The bill passed out of the Assembly Floor with a 60-17 vote. 
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Amendments were made in the Senate Local Government Committee, including the number of members of the JPA and bond issues financed by July 1, 2014.  AB 2046 will be reheard in the Senate Local Government Committee on June 30th.   

H.
APPROVAL OF FINANCIAL ACCOUNTING FOR THE PERIOD APRIL 1, 2014 TO JUNE 1, 2014.
It was moved by Gil Hurtado, seconded by Ricardo Pacheco, and unanimously carried to approve the financial accounting for the period April 1, 2014 to June 1, 2014.




I. UPDATE ON PENDING PROJECTS/ACTIVITIES.


Staff provided an update on numerous projects/activities that ICFA is involved in.

VI.
COMMENTS FROM BOARD MEMBERS.
President McCormick welcomed Council Member Jose Solache from the City of Lynwood.

VII.
COMMENTS FROM STAFF.
There were no comments from staff.

VIII.
ADJOURNMENT.

There being no further business to be discussed, the meeting was adjourned at 1:30 p.m.

Respectfully submitted,

_____    /s/_____________
Deborah J. Smith

Executive Director
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Federal Reserve Bank of New York
Survey of Consumer Expectations - Released September 8, 2014
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	Date
	Anticipated Timeline of Events
Action(s)
	Status


	6/25/14
	ICFA elects to consider Lease Purchase Initiative
	

	7/15/14
	ICFA engages EMG to evaluate Lease Purchase Initiative
	

	8/15/14
	EMG submits approval request to Investors/Guarantors
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	9/15/14
	EMG identifies source(s) of Applicants and Properties
	

	10/15/14
12/15/14
	Receive preliminary approval from Investors/Guarantors; ICFA considers Lease Purchase Initiative implementation; EMG begins to facilitate structured finance transaction Receive final approval from Investors/Guarantors;
	

	12/31/14
	ICFA authorizes Lease Purchase Initiative implementation Initiate Lease Purchase Initiative implementation
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Authorization from Investor(s)/Guarantor(s) HUD 4155.1 Section 4.A.6.f
State and local government agencies involved in the provision of housing may obtain FHA-insured financing provided that the agency provides evidence from its legal counsel that:

· the agency has the legal authority to become the borrower
· the particular state or local government is not in bankruptcy, and

· there is no legal prohibition that would prevent the lender from obtaining a deficiency judgment (if permitted by state law for other types of borrowers) on FHA’s behalf in the event of foreclosure or deed-in-lieu of foreclosure.

Loan applications from entities meeting the above requirements may be processed under the DE program without prior approval from the appropriate HOC.
Authorization to Contribute Gift Funds
HUD 4155.1 Section 5.B.4.b

An outright gift of the cash investment is acceptable if the donor is:

· the borrower’s relative

· the borrower’s employer or labor union

· a close friend with a clearly defined and documented interest in the borrower
· a charitable organization

· a governmental agency or public entity that has a program providing home

ownership assistance to:

· low-and moderate-income families, or

· first-time homebuyers.
Potential Demand
Source(s) of Applicants and Properties
As of August 1, 2014, these investors intend to sell some or all of the indicated number of renter-occupied properties located in Los Angeles, Riverside, San Bernardino, and/or San Diego Counties:

· Dwell Finance - 5,000 homes

· Waypoint Real Estate Group - 2,000 homes

· Twinrock Partners - 160 homes

The preference of these investors is to sell to owner-occupants rather than to investors in an effort to fully capitalize on recent price increases.

Structured Finance Transaction
Provides Program Funding
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program fees
(cash)
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program loans
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loan origination fees (cash)

packaged loans (AAA-rated MBS)
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offering price (cash)
(1) estimated 1.00% of property value in each year of three-year lease term.
(2) proposed combination of Origination Fee, Discount Point, and Servicing Release Premium, each calculated on first mortgage loan balance, to provide estimated total lender compensation.
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Origination, Sale, and Servicing
of Program Loans
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Mortgage Loan Origination
Process Overview
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Mortgage Loan Origination
Process Overview
Application

Step 1 - Mortgage Loan Application
Applicant (Prospective Mortgagor) submits Mortgage Loan Application to Participating Lender(s) to determine eligibility to participate in the Initiative

Underwriting
Participating Lender evaluates Prospective Mortgagor’s credit, employment, and rental

history to determine eligibility and purchase price limit, if applicable

Credit Evaluation
Prospective Mortgagors are referred to Credit/Debt Management Partner for credit

history evaluation and remediation/improvement plan(s)

Mortgage Loan Origination
 Process Overview
Step 2 - Participation Approval/Denial
Credit/Debt Management
Applicants work with Credit/Debt Management Partner to address credit challenges and become eligible to participate in the Initiative

Approval
Eligible Prospective Mortgagor is approved to select and reside in a single family

property while becoming qualified to acquire it through qualifying loan assumption

Denial
Ineligible Applicants continue to work with Credit/Debt Management Partner to address credit challenges and become eligible to participate in the Initiative

Mortgage Loan Origination
 Process Overview
Property Search

Step 3 - Property Search/Purchase Offer

Eligible Prospective Mortgagor searches for single family property within Program Area and Purchase Price Limits

Purchase Offer
Eligible Prospective Mortgagor submits purchase offer, including earnest money and
option fee, both of which will be credited/reimbursed at loan closing

Acquisition
ICFA acquires the selected property with mortgage loan proceeds from Participating Lender(s) to lease to eligible Prospective Mortgagor for 36 months

Mortgage Loan Origination
Process Overview
Step 4 - Mortgage Loan Closing/Lease Inception
Loan Origination
ICFA originates mortgage loan through Participating Lender(s) to acquire selected property for lease to eligible Prospective Mortgagor

Lease Inception
Eligible Prospective Mortgagor executes 36-month lease agreement and begins active
participation in financial literacy and debt/credit management curriculum
Fees and Payments
Eligible
Prospective
Mortgagor
remits
1.00%
Participation
Fee
to
ICFA
and
first month’s lease payment to Lease Servicer/Property Manager

Independent Cities Finance Authority
Lease Purchase Homeownership Initiative
Mortgage Loan Origination
Process Overview
Step 5 - Participant/Property Management
Lease Term Objective
Eligible Prospective Mortgagor occupies property and works with Credit Manager to improve personal finances and credit in preparation for qualifying loan assumption

Participant Management
Credit Manager mentors eligible Prospective Mortgagor monthly throughout lease term

to encourage/ensure continued progress toward qualifying loan assumption

Property Management
Property Manager inspects and maintains properties during lease term with insurance coverage and proceeds held in Property Preservation Fund
Independent Cities Finance Authority
Lease Purchase Homeownership Initiative
Mortgage Loan Origination
Process Overview
Application

Step 6 - Qualifying Mortgage Loan Assumption
Prior
to
lease
expiration,
eligible
Prospective
Mortgagor
submits
qualifying
loan assumption application and nominal underwriting fee to Program Lender(s)

Assumption
Upon approval, eligible Prospective Mortgagor assumes from ICFA the mortgage loan

that was originated to acquire the property at lease inception

Property/Title Transfer
Eligible Prospective Mortgagor replaces ICFA as property owner and mortgagor of record, which concludes ICFA’s obligations to the property and to the new owner
Independent Cities Finance Authority
Lease Purchase Homeownership Initiative
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Mortgage Loan Origination
Illustrated Process Overview
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Independent Cities Finance Authority
Lease Purchase Homeownership Initiative
Monthly Payment Comparison
Market Rate Lease Payment vs. Lease Purchase Lease Payment
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(1) assumes $250,000.00 single family property and estimated monthly lease payment calculation equal to 1.00% of property value.
(2) assumes $250,000.00 single family property and 30-year, 4.25% fixed-rate 96.5% LTV first mortgage loan to acquire and lease property.
$50,000,000

Independent Cities Finance Authority 

Market Rate Lease Purchase Homeownership Initiative 

Series 2014

STATUS REPORT AND APPROVAL REQUEST

SEPTEMBER 24, 2014

Significant progress has been made toward the goal of receiving authorization to proceed with the development and implementation of the proposed Initiative as we have located written guidance included in HUD Handbook 4155.1, Section 4155.1 4.A.6.f. Eligibility of State and Local Government Agencies stating the following:

State and local government agencies involved in the provision of housing may obtain FHA-insured financing providing that the agency provides evidence from its legal counsel that (i) the agency has the legal authority to become the borrower; (ii) the particular state or local government is not in bankruptcy; and (iii) there is no legal prohibition preventing the lender from obtaining a deficiency judgment (if permitted by state law for other types of borrowers) on FHA’s behalf in the event of foreclosure or deed-in-lieu of foreclosure.  Loan applications from entities meeting the above requirements may be processed under the DE (Direct Endorsement) program without prior approval from the appropriate HOC (Homeownership Center).  

Additional Note:  FHA does not require credit reports, financial statements, bank statements, or CAIVRS/LDP/GSA checks.

Although the specific guidance included in Section 4155.1 4.A.6.f. definitively provides authorization for government agencies to obtain FHA-insured financing without prior approval from the appropriate HOC, which in this case is located in Santa Ana, we nonetheless initiated a conversation with Tom Rose, Acting Director of the Santa Ana HOC, and Shelby Rigg, Deputy Director of the Santa Ana HOC, to request additional guidance.  Both Ms. Rigg and Danny Mendez, Senior Underwriter of the Santa Ana HOC, have confirmed the guidance found in HUD 4155.1 authorizing government agencies to obtain FHA-insured financing without prior approval from the appropriate HOC.

Based upon the authorization found in HUD 4155.1 and confirmation of the same by the appropriate HOC, we are making efforts to solidify the commitments of prospective program participants to provide necessary services.   To this end, we are working with our risk management partners, GDP Advisors, to finalize terms of the property, casualty, liability, and commercial business interruption insurance coverage needed to protect, maintain, and potentially pay lease payments during lease mode.  We are also in conversation with our prospective escrow agent, Wilmington Trust, N.A., who has provided a fee schedule for the comprehensive scope of services they propose to provide throughout the two-year loan origination period and the subsequent three-year lease term.  In addition, our continued efforts to contact Springboard have resulted in meaningful conversation and significant interest on their part in the opportunity to provide homebuyer education, financial literacy, and credit/debt management to prospective mortgagors during their 24-36 month lease terms.

These prospective mortgagors may prove to be some of the current residents living in one of 7,000 single family rental properties we have identified that are located throughout Southern California and currently offered for sale by the private equity funds that own them.  Pursuing the acquisition of these homes will more than likely require that the lease servicing and property management functions be retained by the private equity funds, so we need the flexibility to separate these roles from the mortgage lending and loan servicing functions.  As a result, we have elected to continue our search for prospective mortgage lending partners and mortgage loan servicers.  Fortunately, we have been in continued discussions with two additional loan originators and servicers, both of whom have confirmed their ability to originate and service FHA-insured loans and their desire to do so on behalf of ICFA. 

Given the stated authorization for ICFA to acquire properties with FHA-insured mortgage financing, we are more than seventy-five days ahead of schedule in our efforts to receive final approval for the proposed Initiative.   In addition, we have identified thirty-five times the number of available properties and eligible applicants needed to fully subscribe the proceeds of the proposed Initiative.  As such, we are respectfully requesting approval from ICFA to continue structuring the proposed Initiative and begin drafting all necessary program documents in preparation for implementation as anticipated.

RESOLUTION NO. 2014-3

A RESOLUTION OF THE BOARD OF DIRECTORS/EXECUTIVE COMMITTEE OF THE INDEPENDENT CITIES FINANCE AUTHORITY AUTHORIZING THE ISSUANCE IN ONE OR MORE SERIES OF ITS NOT TO EXCEED $12,000,000 AGGREGATE PRINCIPAL AMOUNT OF INDEPENDENT CITIES FINANCE AUTHORITY MOBILE HOME PARK REVENUE REFUNDING BONDS (HACIENDA VALLEY ESTATES) SERIES 2014, AND APPROVING CERTAIN DOCUMENTS AND AUTHORIZING CERTAIN ACTIONS IN CONNECTION THEREWITH.

WHEREAS, the Independent Cities Finance Authority, a joint powers authority duly organized and existing under the laws of the State of California (the “Authority”), is authorized to issue bonds pursuant to Chapter 8 of Part 5 of Division 31 of the Health and Safety Code of the State of California (the “Act”) to finance the acquisition of mobile home parks by nonprofit organizations within the jurisdiction of the Authority; and

WHEREAS, the Authority previously issued its Mobile Home Park Revenue Bonds (Morgan Hill, Hacienda Valley Mobile Estates) Series 2004A and its Mobile Home Park Subordinate Revenue Bonds (Morgan Hill, Hacienda Valley Mobile Estates) Series 2004B (together, the “Prior Bonds”), and loaned the proceeds of the Prior Bonds to Millennium Housing of California, a California nonprofit public benefit corporation (the “Prior Borrower”), in order to provide financing with respect to the acquisition and improvement of the Hacienda Valley Estates (the “Project”), located at approximately 275 Burnett Ave. in the City of Morgan Hill, California (the “City”); and

WHEREAS, in connection with the refinancing of the Project as described herein, the Project will be transferred to Millennium Housing, LLC, a California limited liability company, or an affiliate thereof (the “Borrower”); and

WHEREAS, the Borrower has requested that the Authority issue and sell one or more series of its revenue refunding bonds for the purpose of refunding the Prior Bonds and financing certain improvements to the Project; and

WHEREAS, Millennium Housing Corporation, the sole member of the Borrower, is qualified as an exempt organization under Section 501(c)(3) of the Internal Revenue Code of 1986, as amended (the “Code”), and the operation of the Project by the Borrower will further its purpose to encourage, preserve, rehabilitate, develop, operate, and maintain decent, safe, sanitary and affordable housing for low income and disadvantaged persons in the State of California; and

WHEREAS, the operation of the Project by the Borrower will lessen the governmental burden of the City by preserving affordable housing within the City; and
WHEREAS, pursuant to the Act, the Authority proposes to issue its Mobile Home Park Revenue Refunding Bonds (Hacienda Valley Estates) Series 2014 (the “Bonds”) in an aggregate amount not to exceed $12,000,000 and to loan the proceeds of such Bonds to the Borrower in order to refund the Prior Bonds, to finance certain improvements to the Project and to pay certain costs incurred in connection with the issuance of the Bonds; and
WHEREAS, there has been presented to the Board of Directors/Executive Committee at this meeting proposed forms of an Indenture of Trust, a Loan Agreement, a Regulatory Agreement and Declaration of Restrictive Covenants, an Administration and Oversight Agreement, a Preliminary Official Statement and a Purchase Contract among the Authority, the Borrower and Newcomb Williams Financial Group securities offered through Stinson Securities, LLC (the “Underwriter”) pursuant to which the Bonds will be purchased by the Underwriter for sale to the public; and

WHEREAS, as required by Section 147(f) of the Code, the City Council of the City conducted a duly noticed public hearing with respect to the proposed issuance of the Bonds and financing of the Project by the Authority on September 17, 2014, such notice being published in a newspaper of general circulation in the City, and as the applicable elected representatives of the City, the City Council approved the issuance of the Bonds; and

WHEREAS, all acts, conditions and things required by the laws of the State of California to exist, to have happened and to have been performed precedent to and in connection with the issuance of the Bonds exist, have happened and have been performed in due time, form and manner as required by law, and the Authority is now duly authorized and empowered, pursuant to each and every requirement of law, to issue the Bonds for the purposes, in the manner and upon the terms herein provided.

NOW, THEREFORE, BE IT RESOLVED, DETERMINED AND ORDERED BY THE BOARD OF DIRECTORS/EXECUTIVE COMMITTEE OF THE INDEPENDENT CITIES FINANCE AUTHORITY AS FOLLOWS:

SECTION 1. Recitals.  The above recitals, and each of them, are true and correct.

SECTION 2. Appointment of Trustee.  MUFG Union Bank, N.A. is hereby appointed as the initial trustee (the “Trustee”) under the Indenture of Trust (the “Indenture”) relating to the Bonds, with the duties and powers of such Trustee as are set forth in the Indenture.

SECTION 3. Indenture.  The Indenture authorizing the issuance of the Bonds, between the Authority and the Trustee, in the form presented at this meeting, is hereby approved and the President, Vice President or Executive Director (each, an “Authorized Officer”), each acting alone, are hereby authorized and directed, for and in the name and on behalf of the Authority, to execute and deliver the Indenture in substantially the form hereby approved together with such additions or changes as the officer executing the same, upon consultation with the Authority counsel or bond counsel, may approve, such approval to be conclusively evidenced by the execution and delivery thereof by the Authority.

SECTION 4. Form of Bonds.  The form of the Bonds, as set forth in the Indenture, is hereby approved and the President or Vice President and the Secretary are hereby authorized and directed to execute by manual or facsimile signature, for and in the name and on behalf of the Authority, the Bonds in substantially the form hereby approved together with such additions or changes as the officer executing the same, upon consultation with the Authority counsel or bond counsel, may approve, such approval to be conclusively evidenced by the execution and delivery thereof by the Authority, in either temporary and/or definitive form in the aggregate principal amounts and all in accordance with the terms and provisions of the Indenture.

SECTION 5. Loan Agreement.  The Loan Agreement (the “Loan Agreement”) by and among the Authority, the Trustee and the Borrower, whereby the proceeds of the Bonds are to be loaned to the Borrower for the purposes set forth therein, in the form presented at this meeting, is hereby approved and the Authorized Officers, each acting alone, are hereby authorized and directed, for and in the name and on behalf of the Authority, to execute and deliver the Loan Agreement in substantially the form hereby approved together with such additions or changes as the officer executing the same, upon consultation with the Authority counsel or bond counsel, may approve, such approval to be conclusively evidenced by the execution and delivery thereof by the Authority.

SECTION 6. Regulatory Agreement.  The Regulatory Agreement and Declaration of Restrictive Covenants by and among the Authority, the Trustee and the Borrower (the “Regulatory Agreement”) in the form presented at this meeting, is hereby approved and the Authorized Officers, each acting alone, are hereby authorized and directed, for and in the name and on behalf of the Authority, to execute and deliver the Regulatory Agreement with respect to the Project in substantially the form hereby approved together with such additions or changes therein as the officer executing the same, upon consultation with the Authority counsel or bond counsel, may approve, such approval to be conclusively evidenced by the execution and delivery thereof by the Authority.

SECTION 7. Official Statement.  The Preliminary Official Statement (the “Preliminary Official Statement”) in the form presented at this meeting, is hereby approved for use in connection with the marketing of the Bonds.  The Executive Director is hereby authorized and directed to make changes to the form of the Preliminary Official Statement hereby approved, upon consultation with the Authority counsel or bond counsel, as necessary or desirable to reflect the terms of the financing and the documents with respect thereto.

The Preliminary Official Statement may be brought into the form of a final Official Statement which shall contain such changes or modifications thereto as may be deemed necessary or desirable by the Executive Director, upon consultation with the Authority counsel or bond counsel.  The Authorized Officers, each acting alone, are hereby authorized and directed, for and in the name and on behalf of the Authority, to execute and deliver the final Official Statement.  The Authorized Officers, each acting alone, are authorized and directed, on behalf of the Authority, to certify the Preliminary Official Statement as “deemed final” for purposes of Rule 15c2‑12 under the Securities and Exchange Act of 1934, as amended (“Rule 15c2‑12”), and to certify the Official Statement as “final” pursuant to Rule 15c2‑12.

SECTION 8. Purchase Contract.  The Purchase Contract among the Authority, the Borrower and the Underwriter, in the form presented at this meeting, is hereby approved.  The Authorized Officers, each acting alone, are hereby authorized to execute the Purchase Contract in substantially said form, together with such additions or changes as the officer executing the same, upon consultation with the Authority counsel or bond counsel, may approve, such approval to be conclusively evidenced by the execution and delivery of the Purchase Contract by the Authority; provided that the principal amount, the net interest cost, the maturity date and the Underwriter’s discount for the Bonds do not exceed the following:  (i) Maximum Principal Amount: $12,000,000; (ii) Net Interest Cost: 5.75%; (iii) Maturity Date: November 15, 2049; and (iv) Underwriter’s Discount or Fee: 1.50%.

SECTION 9. Administration and Oversight Agreement.  The Administration and Oversight Agreement (the “Administration Agreement”) in the form presented at this meeting, by and among the Authority, the Borrower, and Wolf & Company, Inc. (or such other entity as the Executive Director shall select) as Oversight Agent, is hereby approved and the Authorized Officers, each acting alone, are hereby authorized and directed, for and in the name and on behalf of the Authority, to execute the Administration Agreement in substantially the form hereby approved, together with such additions or changes as the officer executing the same, upon consultation with the Authority counsel or bond counsel, may approve, such approval to be conclusively evidenced by the execution and delivery thereof.

SECTION 10. Designation of Professionals.  The law firm of Ballard Spahr LLP is hereby designated as bond counsel and disclosure counsel to the Authority with respect to the Bonds.  Newcomb Williams Financial Group securities offered through Stinson Securities, LLC is hereby designated as underwriter for the Bonds.  Wolf & Company, Inc. is hereby designated as financial advisor to the Authority with respect to the Bonds.  The Authorized Officers, each acting alone, are hereby authorized and directed, for and in the name and on behalf of the Authority, to execute an agreement with Wolf & Company, Inc. for such financial advisor services.

SECTION 11. Ratification of Prior Acts.  All actions previously taken (not inconsistent with the provisions of this resolution) by the Authority and by the officers of the Authority directed toward the issuance and sale of the Bonds are hereby ratified and approved.

SECTION 12. Other Acts.  The President, Vice President, members of the Board of Directors/Executive Committee, Executive Director, Secretary, Treasurer, Authority counsel, and all other officers of the Authority are hereby authorized and directed, for and in the name and on behalf of the Authority, to do any and all things and take any and all actions, including without limitation, obtaining bond insurance and a rating for the Bonds, if either is deemed to be advisable upon consultation with the Authority’s financial consultant and the Underwriter, and including execution and delivery of any and all assignments, certificates, requisitions, agreements, notices, consents, instruments of conveyance, warrants and other documents which they, or any of them, may deem necessary or advisable in order to consummate the transactions as described herein in connection with the issuance and sale of the Bonds or to otherwise effectuate the purposes of this Resolution.

SECTION 13. Limited Obligations.  The Bonds, together with interest thereon, shall be limited obligations of the Authority, giving rise to no pecuniary liability of the Authority, any member of the Authority, the State of California or any political subdivision thereof, nor any charge against its general credit, and shall be payable solely from the Indenture trust estate.  The Bonds shall not constitute an indebtedness or loan of the credit of the Authority, any member of the Authority or the State of California or any political subdivision thereof within the meaning of any constitutional or statutory provisions.

SECTION 14. Severability.  If any provisions of this Resolution should be held invalid, the invalidity of such provision shall not affect the validity of any of the other provisions of this resolution.

SECTION 15. Effective Date.  All resolutions of the Authority or parts thereof, inconsistent herewith, are hereby repealed to the extent only of such inconsistency.  This Resolution shall take effect immediately upon adoption.

PASSED, APPROVED, AND ADOPTED BY THE INDEPENDENT CITIES FINANCE AUTHORITY THIS 24TH DAY OF SEPTEMBER, 2014.

President 

____________________________________

Secretary/Executive Director 

I, Deborah Smith, Secretary and Executive Director of the Independent Cities Finance Authority, do hereby certify that the foregoing Resolution was duly adopted by the Board of Directors/Executive Committee of said Authority at the meeting of the Board of Directors/Executive Committee of said Authority held on the 24th day of September, 2014, and that the same was passed and adopted by the following vote:

AYES:  

NOES:  

ABSENT:  

ABSTAIN:  


________
Deborah Smith, Secretary and Executive Director of the Independent Cities Finance Authority
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The paper that follows describes considerations for analysis by issuers and obligated persons involved in the offer or sale of municipal securities (collectively, “issuers”) of materiality and self-reporting under the “Municipalities Continuing Disclosure Cooperation Initiative” (the “Initiative”) announced on March 10, 2014, by the Division of Enforcement (the “Division”) of the Securities and Exchange Commission. The Board of Directors of the National Association of Bond Lawyers (“NABL”) has authorized the distribution of this paper to our members and other interested municipal market participants.
The Initiative has a raised a number of interpretative issues. A key interpretative issue is the meaning of “material” in the context of the Initiative. As this paper explains, issuers considering whether to self-report under the Initiative must analyze “materiality” in addressing two different questions: first, whether a prior official statement contains a misstatement (which turns on whether the issuer failed to comply in all material respects with its previous continuing disclosure agreements) and second, if so, whether such misstatement is material within the meaning of the general antifraud provisions of the federal securities law. As this paper also explains, this analysis is different than the decisions made on a daily basis about disclosure in official statements, in which issuers and their counsel almost always avoid reaching conclusions about materiality and err on the side of disclosure.

NABL exists to promote the integrity of the municipal market by advancing the understanding of and compliance with the law affecting public finance. This paper has been prepared by a special committee in furtherance of that mission.
NABL Past President John McNally spearheaded the work of the committee and led the drafting effort, with substantial contributions from Ken Artin, Robert Feyer, Robert Fippinger, Teri Guarnaccia, Stanley Keller, Andrew Kintzinger, Alexandra (Sandy) MacLennan, Paul Maco, Faith Pettis, Dean Pope, Walter St. Onge and Frederic (Rick) Weber.
Because materiality is determined on the basis of the particular facts and circumstances in each instance, it is not possible for NABL to articulate definitive rules for determining materiality in the context of the Initiative; however, by suggesting a framework to analyze the issue, we hope that this paper will assist issuers and our members in responding appropriately to the Initiative.
Sincerely,
Allen K. Robertson President
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MCDC Initiative –

Considerations for Analysis by Issuers of
Materiality and Self-Reporting
General Overview
The Division of Enforcement (the “Division”) of the Securities and Exchange Commission (the “Commission” or “SEC”) released its “Municipalities Continuing Disclosure Cooperation Initiative” (the “Initiative”) on March 10, 2014.1   The Division stated that pursuant to the Initiative, it will recommend the following to the Commission:
[F]avorable settlement terms to issuers and obligated persons involved in the offer or sale of municipal securities (collectively, “issuers”) as well as underwriters of such offerings if they self- report to the Division possible violations involving materially inaccurate statements relating to prior compliance with the continuing disclosure obligations specified in Rule 15c2-12 under the Securities Exchange Act of 1934.

The Initiative has raised a number of interpretive issues, and the Division has declined to provide guidance beyond statements by staff at industry conferences. A key interpretive issue is the meaning of “material” in the context of the Initiative. This document is intended to serve the limited purpose of suggesting a framework to analyze this issue. This document does not address whether a municipal issuer or other obligated person2 under a continuing disclosure agreement should self-report under the Initiative, as there are numerous factors that are involved in any such determination (some, but not all, of which are briefly described below). In addition, whether to self-report is a determination to be made by each issuer based on its own facts and circumstances and with the advice of its counsel.

In thinking about the Initiative, it is important to recognize that the Initiative is not about whether an issuer complied with its continuing disclosure undertakings entered into
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1 The Initiative was modified on July 31, 2014, to extend the deadline for municipal issuers and obligated persons to self-report from September 10, 2014, to December 1, 2014. The deadline for underwriters of September 10, 2014, was not changed.
2 Use of the term “issuer” throughout this document is intended to refer to both municipal issuers and other obligated persons, which may include governmental agencies, or non-profit or for-profit entities, which have entered into a continuing disclosure agreement pursuant to Rule 15c2-12. Correspondingly, the term “issuer” does not refer to a conduit issuer unless it is a party to a continuing disclosure agreement.
pursuant to Rule 15c2-12.3   Rather, the Initiative addresses only “possible violations involving materially inaccurate statements relating to prior compliance . . . .”

elements:

The analytical framework suggested by this document is comprised of three key

1. Has there been a misstatement? This has two components:

a. Was there a failure by the issuer to comply in all material respects with its previous continuing disclosure agreements (i.e., was there a material breach of contract), and

b. What did the issuer disclose in its Official Statement regarding the status of its compliance with its previous continuing disclosure agreements.
2. If there had been a misstatement, was such misstatement material within the meaning of the general antifraud provisions of the federal securities law?
3. If there had been a material misstatement, what factors should an issuer and its counsel consider in determining whether to self-report pursuant to the Initiative?
Materiality
General. Materiality, while a legal concept, is determined on the basis of the particular facts and circumstances in each instance. Although no set of definitive rules for determining materiality in the context of the Initiative can be established, this document offers general considerations for determining (1) whether statements regarding continuing disclosure compliance might have been misstatements, and (2) if so, whether such misstatements were material. Furthermore, because a determination of materiality is dependent on the unique facts and circumstances in any particular instance, and involves the exercise of judgment informed by experience, different parties may reach different conclusions about what is material with respect to similar facts. Moreover, it can be anticipated that issuers and underwriters will have different perspectives, both regarding what may be material and what should be self-reported, particularly in light of the cap on liability applicable to underwriters and the direct application of Rule 15c2- 12 only to underwriters.

Rule 15c2-12 requires, absent an exemption from the Rule, an underwriter to contract to receive a “final official statement,” which is defined, for purposes of the Rule, to include, among other things, a description of “any instances in the previous five years in which each person [undertaking to provide annual financial information and notices of material events] failed to comply, in all material respects, with any previous undertakings in a written [continuing disclosure] contract or agreement.” Thus, an underwriter’s compliance with the Rule in  a  non-exempt  offering  requires  disclosure  in  an  Official  Statement  of  any  material
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3 Accordingly, the Initiative is not relevant to any failures by an issuer to comply with its continuing disclosure undertakings that may have occurred subsequent to the date of its most recent Official Statement.
noncompliance by the issuer with previous continuing disclosure undertakings. Although the Rule is not directly applicable to issuers and does not require an affirmative statement regarding past continuing disclosure compliance, the Rule language has frequently led to the inclusion in the Official Statement of an affirmative statement of the issuer regarding compliance with previous continuing disclosure undertakings, e.g., a statement that over the last five years the issuer has complied in all material respects with any previous continuing disclosure undertakings.4
Consequently, two distinct elements of materiality must be analyzed in determining whether there has been a “material misstatement” that is a candidate for being “self- reported” by the issuer pursuant to the Initiative. The first element is whether an issuer’s statement that it has in the previous five years complied in all material respects with any previous continuing disclosure agreements (or the failure by the issuer to fully disclose the extent of its noncompliance) is a “misstatement.” The second element is whether any such misstatement is material to an investor5 within the meaning of the general antifraud provisions of the federal securities law. This document suggests a framework for analyzing these two distinct elements and some considerations in applying such framework.
Is there a Misstatement? If an issuer discloses in an Official Statement that in the previous five years it has complied “in all material respects” with its previous continuing disclosure undertakings (or has not fully disclosed the extent of its noncompliance), is that a misstatement? It is generally accepted by experienced practitioners that certain failures to comply with the terms of any previous continuing disclosure undertakings would be considered material non-compliance. For example, if there had been a complete failure to comply with any provision of the previous continuing disclosure undertakings (no annual filings, no event filings), yet the affirmative statement regarding prior compliance described above had been made, such statement would have been a misstatement. It also is generally accepted by experienced practitioners that certain other failures to comply with the terms of the previous continuing disclosure undertakings would not be considered failures to comply in all material respects. An example would be a delay in filing a particular annual report by a few days. Many failures, however, are likely to fall into neither category, i.e., the affirmative statement regarding prior compliance is neither clearly a misstatement nor clearly not a misstatement.
Is any Misstatement a Material Misstatement? If an issuer stated in its Official Statement that in the previous five years it had complied in all material respects with its previous
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4 Note that there are numerous variations on this generic statement and the actual statement included in any particular Official Statement will necessarily inform the analysis in terms of both the accuracy of the statement and the materiality of any inaccurate statement.
5 The SEC has stated, in the context of material omissions by municipal issuers, that an issuer’s disclosure in its Official Statements is important to both the prospective investors in the securities being offered and to holders of the issuers’ then- outstanding bonds:
The fact that Miami needed to use bond proceeds to satisfy operational expenses demonstrated the gravity of the cash flow deficit, and, thus, the City’s need to disclose this fact to public investors and the marketplace. Miami’s financial disclosures would be no less important to investors, who held previously issued City bonds, and were entitled not to be mislead about Miami’s current financial condition in deciding whether to hold or sell their bonds. In re City of Miami, SEC Rel. No. 33-8213 (Mar. 21, 2003).
continuing disclosure undertakings when in fact there had been instances of material noncompliance, or if the issuer did not fully disclose the extent of its noncompliance (i.e., there was a misstatement), such inaccurate disclosure must be material to investors for there to be a violation of the antifraud provisions of the federal securities law. The SEC considers the compliance history of an issuer under its continuing disclosure undertaking to be material to investors. As it stated in the recent West Clark proceeding6: “There is a substantial likelihood that a reasonable investor determining whether to purchase the municipal securities would attach importance to the School District’s failure to comply with its prior continuing disclosure undertakings.” In order to apply this reasoning to other fact situations, however, it is important to understand why the SEC considers the misstatement to be material to investors. According to the SEC in both the West Clark and Kings Canyon7 proceedings, the statement is important to enable an evaluation of the continuing disclosure undertaking for the bonds being offered by the Official Statement and, in particular, the likelihood of future compliance. The following language is included in both the West Clark and Kings Canyon orders: 8
Moreover, critical to any evaluation of an undertaking to make disclosures, is the likelihood that the issuer or obligated person will abide by the undertaking. Therefore, the Rule requires disclosure in the final Official Statement of all instances in the previous five years in which any person providing an undertaking failed to comply in all material respects with any previous undertakings. This provides an incentive for issuers, or obligated persons, to comply with their undertakings, allowing underwriters, investors and others to assess the reliability of the disclosure representations.
Using this principle of assessing the reliability of the disclosure representations as a guide to evaluate future compliance, relevant factors in any analysis to determine whether any misstatement (or omission) is material could include the following:
· the importance of the information or notice to be provided (e.g., a delay in filing notice of an unscheduled draw on debt service reserves reflecting financial difficulties may merit different treatment than the substitution of a credit provider comparable in rating to the prior provider, particularly if notice of the substitution was provided separately to the affected bondholders under the terms of the governing bond document)
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6 In re West Clark Community Schools, SEC Rel. Nos. 33-9435, 34-70057 (July 29, 2013).
7 In re Kings Canyon Joint Unified School District, SEC Rel. No. 33-9610 (July 8, 2014).
8 The language cited mirrors language that the SEC used in adopting the continuing disclosure amendments to Rule 15c2-12, in which it stated:
The requirement should provide an additional incentive for issuers and obligated persons to comply with their undertakings to provide secondary market disclosure, and will ensure that Participating Underwriters and others are able to assess the reliability of disclosure representations.  SEC Rel. No. 34-34961 (Nov. 10, 1994)
· the extent to which the information or reported event was otherwise public, either on the issuer’s investor information webpage or using commonly available internet search engines

· was the information otherwise available to institutional investors and rating agencies upon request, such that the information may have been taken into account in any pricing or rating of the bonds

· as an example of the immediately preceding two bullets, did any misstatement relate to an unreported failure to provide notice of one or more rating changes of monoline bond insurers or bank credit enhancers from the period 2008-2009 when the news of such rating changes was widely reported

· did the failures occur prior to the date of the initial operation of EMMA (July 1, 2009)9
· the length of any delay in filing a report or notice

· the reason for the failure

· the extent to which there is a significant pattern of noncompliance
· the issuer disclosed several events while failing to disclose a single similar event

· how long after the end of the fiscal year an annual report was undertaken to be filed (e.g., if investors buy municipal revenue bonds with nine-month reporting deadlines without pricing differences, a filing that is three months late after a six- month deadline is less likely to be material than one three months late after a nine-month deadline)

· were the primary failures early in the five-year reporting period and has the issuer been fully compliant with its obligations in more recent years

· whether municipal securities for comparable credits were sold disclosing comparable non-compliance and, if so, whether market acceptance or pricing was impacted
· whether subsequent to the reporting failures the issuer engaged an independent dissemination agent

· were the failures the result of a single employee who has either been replaced or properly trained subsequently to make such filings
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9 In the July 31, 2014, press release announcing the modification to the Initiative, the Enforcement Division noted that issuers and underwriters “may not be able to identify certain violations during the period of the initiative due to the limitations of the pre- EMMA NRMSIR system.”
· whether the issuer has adopted continuing disclosure procedures and conducted associated training, such that past results are not indicative of future performance
The above list is not intended to be, and is not, comprehensive. It is indicative, however, of why any such analysis will be dependent upon the unique facts and circumstances in any particular instance.

Other Elements of a SEC Enforcement Action
An issuer should be counseled that, for a successful SEC enforcement action against the issuer, the SEC must establish scienter (fraudulent intent or recklessness) under Rule 10b-5 or negligence under Section 17(a)(2) or (3). Those same elements apply to an SEC enforcement action against an underwriter regarding the general antifraud provisions. However, an underwriter also must consider whether the SEC might allege against the underwriter a violation of Rule 15c2-12 without regard to any culpable conduct. 10
Misstatement versus Omission
In the two enforcement proceedings cited above, West Clark and Kings Canyon, the relevant Official Statement contained a specific statement, found to be materially misleading, that the issuer had complied in all material respects with its previous continuing disclosure undertakings. In addition, the Initiative by its terms states that issuers who should consider self- reporting are those “[i]ssuers who may have made materially inaccurate statements in a final official statement regarding their prior compliance with their continuing disclosure obligations as described in Rule 15c2-12.”

Would the analysis be any different if, with the same facts, the relevant Official Statement had made no statement as to the issuer’s compliance with its previous continuing disclosure undertakings? Given the Commission’s previous statements and goals, the Commission might assert that, in such case, the failure to state that the issuer had never made any required filings would be a material omission under applicable standards of the federal securities law, particularly in the context where the issuer is describing the new continuing disclosure undertaking. But the language prohibiting material omissions in Rule 10b-5 requires that the omission result in “the statements made” in the Official Statement being misleading, i.e., the omission must render some statement actually made misleading. So the unanswered question is what statements in an Official Statement are rendered misleading by total silence on the non-compliant continuing disclosure performance of the issuer when no statement is made as to such performance.
Regardless of the merit of the above analysis, an issuer and its counsel should take into consideration the public statements of SEC staff indicating their view that both the SEC’s enforcement authority and the terms of the Initiative extend to cases where silence on the issuer’s failure to comply with its continuing disclosure undertakings could constitute a material
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10 See In re City Securities Corporation and Randy G. Ruhl, SEC Rel. Nos. 33-9434 and 34-70056 (July 29, 2013), in which the SEC charged the underwriter with a violation of, among other things, Rule 15c2-12(c).
omission actionable under the securities laws. Furthermore, total silence in any Official Statement on prior failures over the previous five years may result in an allegation that the Official Statement failed to qualify as a “final official statement” under the Rule, and that therefore the underwriter violated the Rule in connection with the sale of the bonds. An issuer should take into account that this analysis may cause its underwriter to self-report with respect to the bond offering.

Distinction between Disclosure Decisions and Self Reporting Decisions
In making disclosure in Official Statements, issuers and their counsel have often disclosed past failures to make all required filings on the specified dates without concluding or admitting that such failures were material. This reflects the trending  disclosure  practice, ensuring that investors are informed, even in cases where the failures were almost certainly not material.
But making decisions in response to the Initiative is different. Making disclosure that may or may not be material in an Official Statement is generally without a pricing penalty and does not require a conclusion of materiality. A decision to self-report under the Initiative is significantly different and involves assuming risks inherent in accepting the potential results of Commission determinations involving both an issuer and its personnel. The fact that Official Statements for other issuers in the past have disclosed certain continuing disclosure failures is not proof that any other issuer’s similar failures to make disclosure was material to investors.
There are numerous other factors that must be considered by an issuer and its counsel in determining whether to self-report, including, without limitation:
· is there a material misstatement
· is there a material omission
· has an underwriter self-reported on the same set of facts

· has the issuer disclosed any misstatements or omissions regarding continuing disclosure compliance in a recent Official Statement
· if the issuer has determined there is no material misstatement or omission, does the issuer wish to explain (pursuant to section 5 of the Questionnaire) the context of what it perceives to be certain immaterial misstatements or omissions
· is the issuer already the subject of an SEC enforcement proceeding (see Kings Canyon)
· is the issuer prepared to accept the undertakings mandated by any settlement, including cooperating with any subsequent investigations by the Division, disclosure of any settlement terms in final official statements for a five year period, and establishing appropriate policies, procedures, and training regarding continuing disclosure obligations

· is the issuer prepared to accept whatever publicity may be attendant to entering into a cease-and-desist settlement order with the SEC

· is the issuer official who is considering self-reporting prepared to bring that decision to the appropriate approving officials or elected body of the issuer, if necessary or appropriate, and to explain the recommendation

· is the issuer official making any such determination also the issuer official who would be named in the Questionnaire submitted to the SEC
· has the issuer reviewed and does the issuer understand the implications of SEC Form 166211
Conclusion
The focus of the Initiative is material misstatements with respect to compliance by the issuer with any previous continuing disclosure undertakings. In determining whether there is a material misstatement for purposes of the Initiative, there are two distinct elements to be considered: (i) if an issuer disclosed in an Official Statement that it had complied in all material respects in the previous five years with its previous continuing disclosure undertakings, or had not fully disclosed the extent of its noncompliance, was there a misstatement, and (ii) if there was, was any such misstatement material within the meaning of the general antifraud provisions of the federal securities law. This document offers a framework to analyze each of these distinct elements of a potential securities law violation and suggests certain considerations in making any such analysis.
Separate from the analysis of whether there has been a potential material misstatement is the question of whether an issuer should self-report such misstatement pursuant to the Initiative. As indicated, any such determination should be based on the unique facts and circumstances in each instance after careful consideration by the issuer and its counsel of the many factors involved.
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11 SEC Form 1662 is entitled, “Supplemental Information for Persons Requested to Supply Information Voluntarily or Directed to Supply Information Pursuant to a Commission Subpoena.” In that form, the SEC cautions that it “often makes its files available to other governmental agencies, particularly United States Attorneys and state prosecutors.”
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with proceeds of program loan, which includes down payment and


closing cost assistance








Step 1 Mortgage Loan Application








Step 2 Participation Approval/Denial








Step 3 Property


Search/Purchase Offer








Step 4 Mortgage Loan Closing/Lease Inception








Step 5 Participant/Property Management








Step 6 Qualifying Mortgage Loan Assumption





Prospective Mortgagor


Locates eligible Property and submits


Purchase Offer





Independent Cities Finance Authority


Acquires Property with loan proceeds and enters into Lease Agreement with Prospective Mortgagor





Credit Manager


Evaluates financial position and credit history of Prospective Mortgagor to determine


Program eligibility








Program Lender(s)


Process applications from Prospective Mortgagors and originate program loans to sell to Master Servicer





Prospective Mortgagor


Applies to Program Lender for approval to lease a home


with proceeds of program loan, which includes down payment and


closing cost assistance





Market Rate Lease Payment(1)





Lease Purchase Lease Payment(2)





principal and interest�
2005.00�
�
property taxes (1.00% ann rate)�
208.33�
�
mortgage/property insurance�
156.25�
�
lease/property management (7.50% mo rate)�
130.42�
�
total monthly payment�
$2500.00�
�






principal and interest (4.25% mortgage rate)�
1186.81�
�
property taxes (1.00% ann rate)�
208.33�
�
mortgage/property insurance (1.65% ann rate)�
343.75�
�
lease/property management (7.50% mo rate)�
130.42�
�
total monthly payment�
$1869.31�
�
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Parker Poe Adams &	Kutak Rock LLP
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200 Meeting St Ste 301	Denver, CO 80202


Charleston, SC 29401	Telephone: (303) 297-7887
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Ballard Spahr LLP


Richard J. Moore	300 E Lombard St FL 19


Orrick, Herrington &	Baltimore, Maryland 21202


Sutcliffe LLP	Telephone: (410) 528-0551


405 Howard St	Email: �HYPERLINK "mailto:bettertonk@ballardspahr.com" \h�bettertonk@ballardspahr.com� San Francisco, CA 94105


Telephone: (415) 773-5938	Scott R. Lilienthal


Email: �HYPERLINK "mailto:rmoore@orrick.com" \h�rmoore@orrick.com�	Hogan Lovells US LLP


555 13th St NW


Clifford M. Gerber	Washington, DC 20004


Sidley Austin LLP	Telephone: (202) 637-5849


555 California St Ste 2000	Email: �HYPERLINK "mailto:scott.lilienthal@hoganlovells.com" \h�scott.lilienthal@hoganlovells.com� San Francisco, CA 94104


Telephone: (415) 772-1246	Carol L. Lew


Email: �HYPERLINK "mailto:cgerber@sidley.com" \h�cgerber@sidley.com�	Stradling Yocca Carlson & Rauth


660 Newport Center Dr Ste 1600


Mitchell J. Bragin	Newport Beach, CA 92660


Kutak Rock LLP	Telephone: (949) 725-4237 1101 Connecticut Ave NW	Email: �HYPERLINK "mailto:clew@sycr.com" \h�clew@sycr.com�  Ste 1000


Washington, DC 20036	Vanessa Albert Lowry Telephone: (202) 828-2450	Greenberg Traurig LLP Email: David A. Caprera	2001 Market St Ste 2700 Kutak Rock LLP	Philadelphia, PA 19103 1801 California St Ste 3100	Telephone: (215) 988-7911 Denver, CO 80202	Email: �HYPERLINK "mailto:lowryv@gtlaw.com" \h�lowryv@gtlaw.com� Telephone: (303) 297-2400
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